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State of California 
The Resources Agency 

DEPARTMENT OF WATER RESOURCES 
_______________________ 

 
AMENDMENT NO. 23 TO THE WATER SUPPLY CONTRACT  

BETWEEN 
THE STATE OF CALIFORNIA 

DEPARTMENT  
OF WATER RESOURCES 

AND 
SANTA CLARA VALLEY WATER DISTRICT 

 
 
 

 This Amendment is made this 28th day of May, 2003,  

pursuant to the provisions of the California Water Resources Development Bond Act, 

the Central Valley Project Act, and other applicable laws of the State of California, 

between the State of California, acting by and through its Department of Water 

Resources, hereinafter referred to as the “State,” and Santa Clara Valley Water District, 

hereinafter referred to as the “District.”   

RECITALS 

A.  The State and the District entered into and subsequently amended a water 

supply contract (the “contract”) providing that the State shall supply certain 

quantities of water to the District and providing that the District shall make certain 

payments to the State, and setting forth the terms and conditions of such supply 

and such payments. 

B. On December 1, 1994, the State and representatives of certain State Water 

Project contractors executed a document entitled “Monterey Agreement –  
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Statement of Principles – By The State Water Contractors And The State Of California 

Department Of Water Resources For Potential Amendments To The State Water 

Supply Contracts” (the “Monterey Agreement”). 

C.  The State, the Central Coast Water Authority (“CCWA”) and those contractors intending 

to be subject to the Monterey Agreement subsequently negotiated an amendment to 

their contracts to implement provisions of the Monterey Agreement, and such 

amendment was named the “Monterey Amendment.” 

D.  In October 1995, an environmental impact report (“EIR”) for the Monterey Amendment 

was completed and certified by CCWA as the lead agency, and thereafter the District 

and the State executed the Monterey Amendment. 

E.  The EIR certified by the CCWA was challenged by several parties (the “Plaintiffs”) in the 

Sacramento County Superior Court and thereafter in the Third District Court of Appeal, 

resulting in a decision in Planning and Conservation League, et al. v. Department of 

Water Resources, 83 Cal.App.4th 892 (2000), which case is hereinafter referred to as 

“PCL v. DWR.” 

F. In its decision, the Court of Appeal held that (i) the Department of Water Resources 

(“DWR”), not CCWA, had the statutory duty to serve as lead agency, (ii) the trial court 

erred by finding CCWA’s EIR sufficient despite its failure to discuss implementation of 

Article 18, subdivision (b) of the State Water Project contracts, as a no-project 

alternative, (iii) said errors mandate preparation of a new EIR under the direction of 

DWR, and (iv) the trial court erroneously dismissed the challenge to DWR’s transfer of  
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title to certain lands to Kern County Water Agency (the “Validation Cause of Action”) 

and execution of amended State Water Project contracts for failure to name and serve 

indispensable parties.  The Court of Appeal remanded the case to the trial court, 

ordering it to take the following five actions: (1) vacate the trial court’s grant of the 

motion for summary adjudication of the Validation Cause of Action; (2) issue a writ of 

mandate vacating the certification of the EIR; (3) determine the amount of attorney fees 

to be awarded Plaintiffs; (4) consider such orders it deems appropriate under Public 

Resources Code Section 21168.9(a) consistent with the views expressed in the 

Appellate Court’s opinion; and (5) retain jurisdiction over the action until DWR, as lead 

agency, certifies an environmental impact report in accordance with CEQA standards 

and procedures, and the Superior Court determines that such environmental impact 

report meets the substantive requirements of CEQA.  

G.  The State, the contractors, and the Plaintiffs in PCL v. DWR reached an agreement to 

settle PCL v. DWR, as documented by that certain Settlement Agreement dated May 5, 

2003 (the “Settlement Agreement”), and in such Settlement Agreement have agreed 

that the contracts should be amended, for clarification purposes, to delete terms such 

as “annual entitlement” and “maximum annual entitlement” so that the public, and 

particularly land use planning agencies, will better understand the contracts.  

H. Pursuant to the Settlement Agreement, the State and the District desire to so amend 

the District’s contract, with the understanding and intent that the amendments herein 

with respect to subsections (o), (p), and (q) of Article 1, subsection (c) of Article 6, and  
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 subsection (a) of Article 16, and to Table A of the District’s contract are solely for 

clarification purposes and that such amendments are not intended to and do not in 

any way change the rights, obligations or limitations on liability of the State or the 

District established by or set forth in the contract. 

I.  Pursuant to the Settlement Agreement, the State, the contractors and the Plaintiffs in 

PCL v. DWR also agreed that the contracts should be amended to include a new Article 

58 addressing the determination of dependable annual supply of State Water Project 

water to be made available by existing Project facilities, and the State and District desire 

to so amend the District’s contract.  

NOW THEREFORE, IT IS MUTUALLY AGREED, as follows: 

1. Article 1(p) is amended to read: 

 (p) Annual Table A Amount 

“Annual Table A Amount” shall mean the amount of project water set forth in Table A of 

this contract that the State, pursuant to the obligations of this contract and applicable 

law, makes available for delivery to the District at the delivery structures provided for the 

District.  The term Annual Table A Amount shall not be interpreted to mean that in each 

year the State will be able to make that quantity of project water available to the District.  

The Annual Table A Amounts and the terms of this contract reflect an expectation that 

under certain conditions the District will receive its full Annual Table A Amount; but that 

under other conditions only a lesser amount, allocated in accordance with this contract, 

may be made available to the District.  This recognition that full Annual Table A  

 



 SANTA CLARA VALLEY WATER DISTRICT  
 AMENDMENT NO. 23  
  

 5

Amounts will not be deliverable under all conditions does not change the obligations of 

the State under this contract, including but not limited to, the obligations to make all 

reasonable efforts to complete the project facilities, to perfect and protect water rights, 

and to allocate among contractors the supply available in any year, as set forth in 

Articles 6(c), 6(d), 16(b) and 18, in the manner and subject to the terms and conditions 

of those articles and this contract.  Where the term “annual entitlement” appears 

elsewhere in this contract, it shall mean “Annual Table A Amount.”  The State agrees 

that in future amendments to this and other contractor’s contracts, in lieu of the term 

“annual entitlement,” the term “Annual Table A Amount” will be used and will have the 

same meaning as “annual entitlement” wherever that term is used.   

2. Article 1(q) is amended to read: 

 (q) Maximum Annual Table A Amount 

“Maximum annual entitlement” shall mean the maximum annual amounts set forth in 

Table A of this contract, and where the term “maximum annual entitlement” appears 

elsewhere in this contract it shall mean “Maximum Annual Table A Amounts.” 

3. Article 1(o) is amended to read:  

 (o) Minimum Project Yield 

“Minimum project yield” shall mean the dependable annual supply of project water to be 

made available assuming completion of the initial project conservation facilities and 

additional project conservation facilities.  The project’s capability of providing the 

minimum project yield shall be determined by the State on the basis of coordinated  
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operations studies of initial project conservation facilities and additional project 

conservation facilities, which studies shall be based upon factors including but not 

limited to: (1) the estimated relative proportion of deliveries for agricultural use to 

deliveries for municipal use assuming Maximum Annual Table A Amounts for all 

contractors and the characteristic distributions of demands for these two uses 

throughout the year; and (2) agreements now in effect or as hereafter amended or 

supplemented between the State and the United States and others regarding the 

division of utilization of waters of the Delta or streams tributary thereto.   

4. Article 6(c) is amended to read: 

 (c) District’s Annual Table A Amounts 

Service of Bureau water to the District pursuant to subdivision (b) of this article shall 

cease in the year preceding the year of initial project water delivery to the District, 

except as provided in subparagraph (3) of that subdivision.  Commencing with the year 

of initial project water delivery to the District, the State each year shall make project 

water available for delivery to the District the amounts of project water designated in 

Table A of this contract for the respective years of delivery:  Provided, That if the District 

receives service of Bureau water during the year of initial project water delivery to the 

District pursuant to subparagraph (3) of subdivision (b) of this article, the amount of 

project water made available for delivery to the District in said year shall be only that 

portion of the amount of water designated in Table A for said year which is not 

determined by the State to be Bureau water pursuant to said subparagraph (3).  The 

amount of water designated in Table A for the year of delivery corresponding to the year  
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of initial project water delivery to the District, less any portion thereof which is 

determined by the State to be Bureau water pursuant to subparagraph (3) of subdivision 

(b) of this article, and the amount of water designated in Table A for all succeeding 

years are referred to in this contract as the District’s Annual Table A Amounts and shall 

be subject to change as provided in Article 7(a). 
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TABLE A 
 

ANNUAL AMOUNTS OF WATER TO BE 
MADE AVAILABLE FOR DELIVERY TO 

SANTA CLARA VALLEY WATER DISTRICT 
 

 
Year 

Total Annual Amount 
In Acre-Feet 

1968  88,000 
1969  75,000 
1970  88,000 
1971  88,000 
1972  88,000 
1973  88,000 
1974  88,000 
1975  88,000 
1976  88,000 
1977  88,000 
1978  88,000 
1979  88,000 
1980  88,000 
1981  88,000 
1982  88,000 
1983  88,000 
1984  88,000 
1985  88,000 
1986  88,000 
1987  88,000 
1988  88,000 
1989  90,000 
1990  92,000 
1991  94,000 
1992  96,000 
1993  98,000 
1994  100,000 

 
and each 
succeeding year 
thereafter, for 
the term of this 
contract: 

 
 
 
 
 
 100,000 
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5. Article 16(a) is amended to read:  

 (a) Limit on Total of all Maximum Annual Table A Amounts 

The District’s Maximum Annual Table A Amount hereunder, together with the maximum 

Table A amounts of all other contractors, shall aggregate no more than 4,185,000 acre-

feet of project water.   

6. Article 57 is intentionally left blank for future use. 

7. Article 58 is added to read:  

58. Determination of Dependable Annual Supply of Project Water to be Made 

Available by Existing Project Facilities. 

In order to provide current information regarding the delivery capability of existing 

project conservation facilities, commencing in 2003 and every two years thereafter the 

State shall prepare and mail a report to all contractors, and all California city, county, 

and regional planning departments and agencies within the contractors’ project service 

areas.  This report will set forth, under a range of hydrologic conditions, estimates of 

overall delivery capability of the existing project facilities and of supply availability to 

each contractor in accordance with other provisions of the contractors’ contracts.  The 

range of hydrologic conditions shall include the delivery capability in the driest year of 

record, the average over the historic extended dry cycle and the average over the long-

term.  The biennial  
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report will also include, for each of the ten years immediately preceding the report, the 

total amount of project water delivered to all contractors and the amount of project water 

delivered to each contractor.   

8. Add the following language at the bottom of Table A: 

In any year, the amounts designated in this Table A shall not be interpreted to mean that 

the State is able to deliver those amounts in all years.  Article 58 describes the State’s 

process for providing current information for project delivery capability. 

9. Except for Article 58, the changes made by this amendment are solely for clarification 

purposes, and are not intended to nor do they in any way change the rights, obligations or 

limitations on liability of the State or the District established by or set forth in the contract, 

and this amendment shall be interpreted in accordance with this intent. 

10. At the time of execution of this Agreement and thereafter, the effectiveness of this 

Amendment is dependent upon the effectiveness of the District’s Monterey Amendment 

(all provisions therein) and the Kern Fan Element Transaction.  
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IN WITNESS WHEREOF, the parties hereto have executed this amendment on the date 

first above written.  

Approved as to legal form STATE OF CALIFORNIA 
and sufficiency: DEPARTMENT OF WATER 
 RESOURCES 
 
/s/   Peggy Bernardy____________ /s/  Thomas M. Hannigan_______ 
Chief Counsel Director 
Department of Water Resources 
 
 SANTA CLARA VALLEY WATER 
 DISTRICT 
 
 /s/   Stanley M. Williams__________ 
 Name 
 
 Chief Executive Officer__________ 
 Title 
 
  




